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Overview of Government proposals in Liberating the NHS: Legislative framework and next steps, with particular reference to RCPsych responses to Liberating the NHS consultation documents
Commissioning  
Commissioning framework

The College wrote: “The College believes that a mental health commissioning framework should be developed by the NHS Commissioning Board and other partners led by clinicians through involvement of the Royal Colleges”.
The Government wrote: “Drawing on NICE quality standards, the NHS Commissioning Board will develop high-level commissioning guidance for GP consortia. This will contain evidence and good practice on pathways, standards, outcome measures, currencies and contracting to help consortia commission the best outcomes for the patients they serve. Under the provisions in the Health and Social Care Bill, GP consortia will be required to have regard to the commissioning guidance.” (p.43)
“Consortia will have a duty, before the start of each year, to prepare commissioning plans, including proposals for how they intend to use their commissioning budget and how they intend to improve outcomes for patients. Consortia will need to discuss these proposals with local health and wellbeing boards (which must include a local HealthWatch member) to ensure that they reflect joint strategic assessments of need and joint health and wellbeing commissioning strategies.” (p.62)

Commissioning specialised services
The College wrote: “Some mental health services could be commissioned at a more local level.”

The Government wrote: “There were a limited number of suggestions for specialised services currently commissioned on a regional basis (for example, certain elements of mental health services) that could potentially be commissioned by GP consortia. This underlines the need for regular review. The Bill will provide for a flexible approach. We intend that regulations, which can be amended over time, prescribe what services are commissioned by the NHS Commissioning Board; by default, all other services will be commissioned by GP consortia.”

Commissioning other complex or low volume services
The College wrote: 
(i) GPs interested in leading mental health commissioning will need to work to acquire the necessary knowledge.  This will be achieved through formal and informal learning of good commissioning practice for mental health, learning disability, substance misuse and dementia. This should incorporate not just clinical aspects, but also the mechanics of commissioning at various levels of the overall system (including programme budgeting; marginal analysis; return on investment; value for money; procurement; standard contracts; call-off contracts; levers/enablers such as CQIN, revalidation and cost-effectiveness analysis; and individual personal budgets). 
(ii)  A “Commissioning Pack” for mental health needs to be produced for GP commissioning consortia: (a) outlining and explaining all types of services; (b) clarifying for GP commissioners pathways of care; (c) contributing to methodology for clinical quality review by commissioners of providers; (d) capturing the effectiveness of alternative solutions and interventions chosen by patients exercising individual budgets; (e) helping establish demonstrable improvements in health and wellbeing of mentally unwell and other populations through the use of outcome measures (Q5e); (f) undertaking clinical and economic analysis on behalf of GP consortia of the operational reconfiguration of inpatient populations and hospital structures required to achieve the objectives of QIPP; (g) designing primary prevention strategies for specific conditions (e.g. postnatal depression); and (h) designing, in consultation with public health colleagues, community interventions for health and wellbeing; evaluating the impact on communities of primary preventative and wellbeing initiatives.”
The Government wrote: “A number of comments reinforced the need to ensure, particularly in relation to more complex or specialist services, that consortia have support to help them understand the best care pathways and best clinical practice. This was, for instance, an issue raised in relation to many children’s services, such as disabled children, and to mental health. MIND indicated that “A recent survey by the mental health charity Rethink found that only 31 per cent of GPs surveyed felt equipped to commission mental health services. This compared to the three quarters of GPs who indicated that they were ready to take responsibility for services for physical illnesses such as diabetes and asthma”. 

“We will ensure that there is particular emphasis within the ‘pathfinder’ programme on testing ways of ensuring that consortia quickly develop knowledge and expertise in relation to these areas. This will include exploring joint commissioning with local authorities, for instance in relation to care and support for children (including looked after children and children living in families with multiple problems), people with long-term mental health conditions, and people with learning disabilities. We will also ensure that the NHS Commissioning Board has a particular focus on promoting quality improvement in relation to more complex or specialist services.” 
“We expect that all consortia are likely to need to work collaboratively with each other on particular aspects of commissioning, reflecting in part specific areas of expertise of consortia members. “
“We will also ensure that the NHS Commissioning Board has a particular focus on promoting quality improvement in relation to more complex or specialist services.” 
Meeting the needs of hard-to-reach groups
The College wrote: “Commissioning must actively and meaningfully consult and involve representatives from the population it wishes to serve. For urban settings, this must include hard-to-reach groups such as asylum seekers, the homeless, the chronically severely unwell and offenders.”

The Government responded: “A number of respondents emphasised the importance of ensuring that GP consortia not only listen to patients and handle their complaints, but also respond to people’s views and feedback and that they seek out the views of those who may not be using current services. Turning Point called for “a duty to be placed on GP consortia to engage with communities to ensure they know, and more importantly know how to meet, the needs of people not only accessing their services currently but those in the wider community they will be responsible for”. Advocacy Partners Speaking Up described how “independent advocacy can be involved too at earlier stages of the commissioning process, reducing the causes of complaints, fostering a culture of public participation and patient voice, service innovation and collaborative working”. The Bill will therefore place a duty on GP consortia and the NHS Commissioning Board to ensure that people who may receive a service are involved in its planning and development, and to promote and extend public and patient involvement and choice.”
 “In the reformed system, the process and product of the joint strategic needs assessment takes on much greater importance. The health and wellbeing board will have a role in helping meet the need - expressed by the NHS Confederation and others - for GP consortia to have “access to public health expertise so that they can take a population health viewpoint, in particular access to epidemiological advice and insight into parts of the population that are either unregistered or invisible to general practice”, through for example the Director of Public Health being a member of the board. As Southampton City Council has suggested, the focus on the JSNA will help “ensure that GP consortia take commissioning decisions based on the overall needs of the population in future rather than the needs of their current set of patients”. 

“The Government is introducing in the Bill a new legal obligation on NHS and local authority commissioners to have regard to the JSNA in exercising their relevant commissioning functions”. 

“The Government is taking the important additional step of specifying that all health and wellbeing boards should have to develop a high-level “joint health and wellbeing strategy” (JHWS) that spans the NHS, social care and public health, and could potentially consider wider health determinants such as housing, or education. Like the JSNA, we would encourage organisations to develop a JHWS that provides a concise summary of how they will address the health and wellbeing needs of a community and help reduce inequalities in health – rather than a large, technical document.”

“Health and wellbeing boards will be able to look at totality of resources in their local area for health and wellbeing. Within their health and wellbeing strategies they will be able to consider how prioritising health improvement and prevention, the management of long-term conditions, and provision of rehabilitation, recovery and re-ablement services can best deliver reductions in demand for health services, as well as the wider benefits to health and wellbeing.”
GP Consortia
Availability of professional expertise and advice

The College wrote: “We believe that (a) at least one member from every GP practice team should have had mental health training; (b) each consortium should have a Mental Health Lead which could oversee this and other training needs (see Q5a); (c) GP mental health specialist leadership could be strengthened through existing structures (such as the National Leadership Council); (d) post-graduate qualification in mental health should be made available to GPs.
The Government wrote: “The forthcoming Bill will provide for consortia to make arrangements to ensure that they have appropriate advice from professionals with expertise in health. We propose, however, that consortia should have the freedom and flexibility to decide how best they exercise this duty, rather than rely on rigid prescribed structures.” 
Geographical focus 

The College wrote: “We do not believe there should necessarily be a barrier to a GP practice geographically distant from the consortium joining it.”

The Government wrote: “We therefore intend to give GP practices flexibility within the legislative structure to decide how they come together to form consortia and how these consortia evolve over time, subject to being able to demonstrate to the NHS Commissioning Board, when applying to be established, that they have workable arrangements to enable them to carry out their statutory duties. 

This would also mean that, although consortia will need to serve a defined geographic area for the purpose of discharging certain of their responsibilities (for example, ensuring access to accident and emergency services in that area and commissioning care for people living in that area who are not registered with a GP practice), it would not automatically follow that every one of the practices in a consortium has to be physically located in that area, nor that all practices in a consortium have to be adjacent to each other. For example, it is possible that two towns could be covered by one consortium, but for the rural area in between to form part of a wider rural consortium. However, we do not consider it viable for a consortium to be made up of practices drawn from a multiplicity of disparate places as this would make it impossible for a consortium to deliver its responsibilities.”

Size of consortia
The College wrote: “Yes [there should be a minimum and/or maximum population size for GP consortia], in order to achieve economies of scale. Most services being commissioned do not require each local area to reinvent pathways of care.  The maximum size will depend on the need to work with local authorities and major providers but could be done on a federal model within a larger consortium.” 
The Government wrote: “The Government’s view is that, at some stage, most consortia will feel both too big and too small. A number of the proposed consortia which are emerging, are planning to overcome these problems either by forming at a relatively small scale and then collaborating with other consortia where larger scale matters, or by forming a large consortium but breaking down into smaller localities where this makes more sense. The Government has no view as to which is better. The Bill will therefore provide for boundaries to flex rather than be fixed: allowing members to leave and join another consortium, and letting consortia merge or dissolve. In relation to size, the only criteria will be whether the Board is satisfied that prospective consortia have made appropriate arrangements to ensure that they can discharge their functions and that they have an appropriate area (for example, for the purposes of their duties in relation to accident and emergency services).”
“The Bill will therefore provide for boundaries to flex rather than be fixed: allowing members to leave and join another consortium, and letting consortia merge or dissolve. In relation to size, the only criteria will be whether the Board is satisfied that prospective consortia have made appropriate arrangements to ensure that they can discharge their functions and that they have an appropriate area (for example, for the purposes of their duties in relation to accident and emergency services).” 
Robust governance arrangements for consortia
The College wrote: “Accountable Officers in each of the GP consortium should be encouraged to identify a Mental Health Lead for that GP consortium (or share one a lead with another consortium). This Mental Health Lead will need to work with consortium or regional commissioning support to ensure the principles of best practice mental health commissioning are embedded into behaviours and processes in consortia.”
This point was not addressed in the Government response, although the Government wrote: “We do not propose to stipulate that the Accountable Officer must be a GP or clinician, though we would anticipate that most consortia will wish to have a clinician in this role.” (p.57) 
“Where the Accountable Officer is not a clinician, we envisage that consortia would introduce other professional leadership roles, including responsibility for sustaining relationships between clinical colleagues both within the consortium and across local networks of care.”

Relationship between consortia and NHS Commissioning Board
The College wrote: “Guidance needs to be provided as to the skills and competencies required of the professionals who undertake the assessment and interventions.

The Royal College of Psychiatrists and the Royal College of General Practitioners welcome the opportunity to lead the development of such pathways and make them available as templates upon which commissioners could plan local services”.
The Government wrote: “The NHS Commissioning Board will have a vital role in providing national leadership for driving up the quality of care, including safety, effectiveness and patients’ experience, promoting patient and public involvement, and the promotion of innovation and integration across the NHS, by supporting consortia in a number of ways: publishing commissioning guidance and model care pathways, based on the evidence-based quality standards that it has asked NICE to develop”.

“Another key theme was the importance of demonstrating that the NHS Commissioning Board is responsive to the needs of consortia and ensuring that it holds the confidence of healthcare professionals. It will need to be able to demonstrate good clinical evidence in support of its decisions, maintain effective relationships with the Royal Colleges and other professional bodies, and have strong internal professional leadership. The Bill will put duties on the Board to obtain professional advice in the exercise of its functions (which it could discharge, for example, through employing or otherwise securing the services of national clinical experts) and to promote involvement in research and the use of research evidence.”

Membership
The Health and Social Care Bill will therefore provide for membership of consortia to flex rather than be fixed forever, with consortia able to expand, contract, dissolve or merge. This is a very different approach from the traditional model of NHS authorities having boundaries that are rigid over time, and it means that it is less important for the Government to take a view about initial configuration. (p.53)
National Commissioning Board

Commissioning national and regional services
The College wrote: “The Royal College of Psychiatrists therefore recommends that attention needs to be given to whether local specialised services may need to be commissioned for some groups of patients with complex needs (e.g. patients with schizophrenia who need key rehabilitation/recovery services). Where properly implemented, such services could introduce cost-savings, as individuals with complex needs often engage with multiple services but with minimal co-ordination between them, leading to inefficiency and ineffectiveness.” 
The Government responded: “Responses to the consultation broadly showed support for the proposal that the NHS Commissioning Board should commission national and regional specialised services.” 

“There were a limited number of suggestions for specialised services currently commissioned on a regional basis (for example, certain elements of mental health services) that could potentially be commissioned by GP consortia. This underlines the need for regular review.” 

“The Department agrees with the suggestion of a criteria-based approach. This could potentially mean the NHS Commissioning Board taking on responsibility for further services that meet the criteria, or consortia becoming responsible for commissioning services that no longer met the criteria. We will consider the best way to keep the specialised services portfolio under regular review.” 

Patient and carer involvement
The College wrote: “Practical ways in which [reduction in inequality in access to services] could be achieved include the NHS Commissioning Board and GP consortia working to create clinical networks of primary and social care professionals.  These networks could link with public health bodies and users and carers, who can draw on existing knowledge (such as that in a Joint Strategic Needs Assessment) to scope and describe the local health and social care requirement.”  
The Government wrote: “The Bill will place the NHS Commissioning Board under a duty, in exercising its functions, to have regard to the need to promote the involvement of patients and their carers in decisions about the provision of health services to them. The NHS Commissioning Board will also be under a duty to issue guidance on commissioning to GP consortia, which could include guidance about how to fulfil their duties in relation to public and patient involvement.”  (p.20)
Government relationship with NHS Commissioning Board

The Government wrote: “The headquarters of the NHS will be in the consulting room, not the NHS Commissioning Board. Innovation will come primarily from the leadership of liberated local commissioners and providers, supported by the NHS Commissioning Board, not the other way round. The Board will need to construct a very different relationship with GP consortia to that which currently exists between the Department and SHAs, and SHAs and PCTs. It will be less of a hierarchical performance manager than a quasi-regulator of commissioners, operating on the basis of clear and transparent rules, within well-defined statutory powers. In line with this vision, the Bill will not grant the NHS Commissioning Board a general power of direction which implies general control. Nor will it be able, as SHAs are, to use hierarchical power as a way of resolving disputes between commissioners and providers. Instead, the Government is exploring how it can enshrine the principle of the autonomy of individual commissioners and providers as a duty both for the Secretary of State and for the NHS Commissioning Board.”
Duty to obtain professional advice

The Bill will put duties on the Board to obtain professional advice in the exercise of its functions (which it could discharge, for example, through employing or otherwise securing the services of national clinical experts) and to promote involvement in research and the use of research evidence. (p.66)

Local democratic legitimacy

Health and Well-being boards 

The College wrote: “The consultation (paragraph 23) recognises that the take-up of opportunities for joint commissioning and pooled budgets has been limited due in part to the differential terms and conditions of service which are a major hindrance to more effective integrated working, and the differential regulation and performance management of health and social care.”  

“While these agencies must be pressed in the direction of integrated working – and the bringing together of the regulators in the Care Quality Commission should improve this – the College believes that that further work should be carried out to examine why (over and above the reasons put forward above) such integration has proved so unappealing.”
The Government responded: “Alongside the existing duty to co-operate between NHS bodies and local authorities, we will – in line with the consultation responses – place a duty on relevant GP consortia to participate in the work of the board by requiring them to be members. The Bill will allow for “lead consortium” arrangements, with one consortium delegating representation on the board to another, where this has the explicit agreement of the health and wellbeing board.” 
Joint Strategic Needs Assessment 

The Government wrote: “At the heart of this role is the development of the joint strategic needs assessment (JSNA). This provides an objective analysis of local current and future needs for adults and children, assembling a wide range of quantitative and qualitative data, including user views. The production of the joint strategic needs assessment is a statutory duty for primary care trusts and local authorities. In future the joint strategic needs assessment will be undertaken by local authorities and GP consortia through health and wellbeing boards. We consider joint endeavour to be an important principle… For this reason, the Bill does not place the function of producing the JSNA directly on the health and wellbeing board, which is part of the local authority, leaving NHS commissioners cast merely in a supporting role. Instead, local authorities and GP consortia will each have an equal and explicit obligation to prepare the JSNA, and to do so through the health and wellbeing board.” (p.101)
Joint health and wellbeing strategy (JHWS)

The Government proposes a Joint health and wellbeing strategy which will be: 
· A comprehensive suite of duties and powers in the Bill will put beyond doubt the expectation of “explicit council and consortium commitment” to the JHWS: 

· just as GP consortia and local authorities will be required to have regard to the joint strategic needs assessment, they will also be under a new statutory duty to have regard to the JHWS; 
· health and wellbeing boards will be able to consider whether the commissioning arrangements for social care, public health and the NHS, developed by the local authority and GP consortia respectively, are in line with the JHWS; 
· the health and wellbeing board will be able to write formally to the NHS Commissioning Board and the GP consortia if, in its opinion, the local NHS commissioning plans have not had adequate regard to the JHWS. Equally, it will be able to write to the local authority leadership if the same is true of public health or social care commissioning plans; and 
· when GP consortia send their commissioning plans to the NHS Commissioning Board, they will be under an obligation to state whether the health and wellbeing board agrees that their plans have held due regard to the JHWS and send a copy of their plans to the health and wellbeing board at the same time. 
Joint Commissioning and pooled budgets

The Government wrote: “Some consultation respondents voiced concern that existing pooled budget arrangements, for example in mental health, child health and wellbeing and learning disability services, could inadvertently fall as a result of the abolition of PCTs in April 2013, and the need for GP consortia to be proactive in establishing new arrangements in time. …As a backstop, the Bill will also make provision for any existing arrangements that have not been addressed as part of the transition, to continue, prior to GP consortia and local authorities entering into new arrangements.” 

Continuation of Overview and Scrutiny roles

The Government responded: “We proposed that the functions exercised by the health overview and scrutiny committee (OSC) would be subsumed within the health and wellbeing board. Respondents were of one voice in saying that the Department had got this wrong.” 

“The Department hears these arguments and is persuaded that its original proposal was flawed. The Bill will not therefore confer the health scrutiny function on health and wellbeing boards.” 
“We therefore propose to give local authorities a new freedom and flexibility to discharge their health scrutiny powers in the way they deem to be most suitable – whether through continuing to have a specific health OSC, or through a suitable alternative arrangement. To enable this flexibility, the Bill will confer the health overview and scrutiny functions directly on the local authority itself.” 

Healthwatch
The College wrote: “The College is concerned that there is the clear possibility of a conflict of interest should the local HealthWatch wish to voice criticism of the local authority which funds it (and that local HealthWatch might therefore refrain from criticism of the local authority for fear of not being retained by it). Paragraph 19 seems to make passing reference to this but does not adequately suggest a solution. This needs to be addressed.”
The Government wrote: “The NHS Confederation reflected the views of many when it said that there are “inherent conflicts of interest” between local HealthWatch being funded by the local authority and scrutinising local authorities’ commissioning decisions.” 
“The Government believes that if local HealthWatch are to play a full part in their local communities, it would not be appropriate for them to be funded nationally. We have also seen excellent examples of the relationship between LINks and local authorities working well in a collaborative yet challenging way. HealthWatch England will support local HealthWatch to continue to do this. For example, HealthWatch England will agree standards against which local HealthWatch organisations and local authorities could benchmark performance and spread good practice.” 

“We agree with the individual respondent who told us that a wider role for HealthWatch “would be excellent and much needed”. The Bill will therefore give HealthWatch additional functions on top of LINks’ current role.” (p.26)

“Respondents stressed that HealthWatch should ensure that the views of people of all ages and communities are heard. The Joint Forum emphasised that, in particular, “the most socially marginalised and vulnerable must have their needs represented at commissioning level”. The Bill will therefore provide for local HealthWatch to continue LINks’ role in promoting and supporting public involvement in the commissioning, provision and scrutiny of local care services.” (p.26)
“The Bill will therefore provide for local authorities to commission HealthWatch to provide advice and information to enable people to make choices about health and social care. This could include helping people to access and understand information about provider performance and safety, and the NHS Constitution”. (p.27)
Mental Health Advocacy

The Government wrote: “Responsibility for commissioning independent mental health advocacy under the Mental Health Act will also move from PCTs to local authorities, together with the role of the supervisory body in respect of hospitals under the Mental Capacity Act deprivation of liberty safeguards. However, owing to its highly specialised nature, mental health advocacy will not be a part of the NHS complaints advocacy services that local authorities will be able to commission from HealthWatch.” 
Regulating healthcare providers

Foundation trusts

The College wrote: “The College believes that foundation trusts should be able to merge and de-merge as appropriate without undue disruption to staff and service provision.”

The Government responded: “The Government is pressing ahead with the proposal to give foundation trusts the flexibility to merge, acquire another FT or NHS trust, or demerge without the approval of Monitor, to allow them to respond quickly to the needs and choices of patients.“
Private income
The College wrote: “The College agrees that the Government should remove the cap on private income of foundation trusts.”
The Government wrote: “The Government has decided to use the Bill to remove the cap, which is both arbitrary and unfair in its effects. The Government accepts the arguments for requiring FTs to produce separate accounts for their NHS and private services to improve public scrutiny, and the powers in the Bill to set the form of FT accounts will enable this. This will be an additional protection to help ensure that NHS resources are not diverted for the benefit of private patients and that competition is fair.”





















