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Welfare Reform Mental Health Coalition

Report Stage Briefing 

House of Lords - October 2009

Amendment 20:
Good Cause: Home-Visit / DDA requirements/ support
Working together, Mind, Rethink, Royal College of Psychiatrists and Sainsbury Centre for Mental Health are seeking important changes to the Welfare Reform Bill to ensure that it works for people with mental health problems.  

Combined, our organisations represent a coalition of people with direct experience of mental distress, carers, psychiatrists and academics with expertise in this field.

1. Amendment to be made
	BARONESS MEACHER



	20*
Insert the following new Clause—

  

"Good cause for failure to undertake work-related activity
(1)  

The Welfare Reform Act 2007 (c. 5) is amended as follows.

(2)  

In section 13(2)(e) at end insert "and it is shown that all appropriate steps have been taken to ensure that the person has had adequate opportunity to demonstrate good cause".

(3)  

After subsection (3) insert—

"(3A)  

For the purposes of subsection (2)(e) the appropriate steps shall include—

(a)  

in relation to a person who has, or is reasonably believed to have, a disability, a mental impairment or a significant communication difficulty—

(i)  

all reasonable attempts to visit the person at his usual address; and

(ii)  

any support measures that the person requires in order to comply with the provisions of this section.

(b)  

in relation to a person who has, or is reasonably believed to have, a disability any reasonable adjustments that should be made under the Disability Discrimination Act 1995.""




2.  Purpose of amendment
Amendment 20 is a new amendment that introduces specific safeguards in the Welfare Reform Bill regarding the concept of ‘good cause’. The amendments introduce three ‘appropriate steps’ that must be taken to ensure that a person with a disability, a mental impairment or a significant communication difficulty has had an adequate opportunity to demonstrate good cause. 

These are:

1) (3)(a)(i) sets out that all reasonable attempts must have been made to visit the person at his usual address

2) (3)(a)(ii) ensures that any support measures that the person requires in order to comply with the provisions in the Bill must have been/be provided

3) (3)(b) states that all reasonable adjustments under the Disability Discrimination Act must be provided.

3. Reasons for amendment

The Bill requires claimants who have failed to comply with a requirement to provide good cause in order to prevent a sanction being imposed on them. However it does not impose any statutory obligation on the welfare officers or contracted staff to give adequate opportunities to explain their reasons.  This makes the Bill appear punitive, unfair and unbalanced. The amendment will redress this imbalance.

Regulations currently currently give claimants just 5 working days to respond with ‘good cause’ for their non-attendance at work-related activity. We are concerned that for someone who may be unwell 5 days may not be enough time. We are also concerned that for those who have a communication problem or a learning disability extra steps will be essential to ensure that they have a fair system. 

We consider that in the absence of such extra measures the spirit if not the letter of the Human Rights Act will be breached , particularly with respect to a right to a fair hearing and a right to property. 

This amendment introduced 3 important steps that may need to be taken to ensure a claimant has ‘good cause’. 

The detailed reason for each of these is set out below. In the case of some individuals a duty to make reasonable adjustments will be sufficient to cover all their needs. However there are some people who may not be covered by the DDA. A person with depression for instance or with a mild communication problem, including potentially some people with a drug related problem, will not be protected by that Act. For the sake of completeness therefore all these situations are provided for in this amendment. 

1. Reasonable attempt to visit the person at his usual address

During discussions at Committee Stage in the House of Lords,  the Minister stated that:

 ‘If the customer has a mental health condition or learning difficulties, the personal adviser will arrange for a home visit to take place. The adviser will always attempt to meet the customer before any reduction in benefit is proposed. If the customer is indeed sanctioned, he will always be able to appeal the decision. I believe that, taken together, these steps represent significant safeguards to protect vulnerable claimants.’ House of Lords Committee Stage - 11 Jun 2009 : Column GC129

We consider this to be an important statement from the Minister, but would like the Minister to say more. Specifically, where will the duty to automatically visit a customer be set out - in regulations, or in guidance? 
We are keen for this to be written on to the face of the Bill as a specific duty The recent and tragic suicides of individuals who were informed by letter that their Incapacity Benefit would be terminated demonstrate the vital importance of home visits.  If the amendment is left to guidance or best practice there is a real risk that it will be overlooked by busy advisers. 
2. Providing all support measures necessary for people to comply with the provisions in the Bill

Individuals who have communication or learning difficulties may find it particularly difficult to prove good cause and the Bill as it stands does not make sufficient provisions for such individuals. It is not clear, for instance, that there will be an Easy Read version of the information or method of responding. The regulations with grounds of ‘good cause’ are themselves in language that will be inaccessible to many, whether or not they are technically covered by the DDA as disabled people.

3. Providing reasonable adjustments under the Disability Discrimination Act 

We remain concerned about the time-frame of five days that is set for someone to give ‘good cause’. In previous amendments to the Bill in the Commons and Lords, we have argued that given that the penalty for not responding within the stated timeframe is the closure of a person’s claim, there are just grounds for extending the time period, to prevent a person being unfairly penalised for their health condition. 

However, there is a danger in simply setting another arbitrary time-limit and as such, we have changed our amendment to now relate to the reasonable adjustments under the Disability Discrimination Act. This means that the time-limit of 5 days will stay, but that people with a disability will not be sanctioned if their disability would give grounds for greater time to be given or indeed another procedure to be put in place.
The symptoms of mental illness are many, and will vary from person to person. Often, they can be debilitating, particularly during an acute phase. These symptoms will effectively prevent people from undertaking the day-to-day activities of their lives..The inclusion of a duty to provide reasonable adjustments will ensure that an individual’s circumstances are taken into account, and appropriate adjustments made, before any sanctions can be imposed. To have this specified on the face of the legislation will also mean that advisers are properly trained to be aware of the duties of the DDA and their application to the claimants they deal with.
We are not convinced that the Government has fully addressed the impact of their welfare reform proposals on those with fluctuating conditions, particularly with regards to a failure to comply with good cause.  The Government, in their response to the Joint Committee on Human Rights: Second Report of Session 2006-07 on the Welfare Reform Bill (now Welfare Reform Act 2007), stated that: 

‘We do not think that the sanctions imposed on claimants for failure to comply, without good cause, with the conditionality requirements will interfere with the rights of the claimant and the members of their family arising under Article 8 ECHR. It is within the claimant's 'gift' at any time to comply with conditionality requirements and compliance will lead to the amount of ESA being payable.’ 

This fails to recognise the fact that, for example, an individual experiencing acute depression may be unable in just one week to deal with a request. 
In the same report the Government said that ‘One of the safeguards is that the most severely sick or disabled claimants are not required to participate in conditionality.’ 
  Yet this is not the case in the Welfare Reform Bill. 
Changes to the way disability is assessed, are already leading to an increase in the number of people with mild or moderate mental health problems (many of which may fluctuate), being placed on Jobseekers Allowance – and  they will therefore be required to fulfill all of the conditions within the conditionality regime.

‘Mental illness isn't like being in a wheelchair or having a bad back - it can take from you the capacity to manage your own affairs. It can mean that you can't summon the mental strength to drag yourself out of bed, let alone open and read a letter, digest the implications and then do the sensible thing and pick up the phone and take the action required.

I've got bipolar and by definition it's a fluctuating condition - you have ups and downs. In my case the downs last at least 10 days or two weeks. It's quite possible when things are at there worst when I'm down that I just would have the wherewithal to respond in time to a deadline from a job advisor. It might be five days later - but that would be five days too late.’

David, 34, Rethink member
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� Joint Committee on Human Rights Legislative scrutiny: first progress report 2006-7 session


 Appendix 1b, Part 4-5, Page 62, section 27


� Ibid
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