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Caveats

 Focused on law in England & Wales

 Personal view only (not e.g. view as former 
legal adviser to Wessely Review of MHA 1983) 



The problem: can we align the law 
and doing the right thing?

 The law is good at could, but always not very 
good at should

 And the law (and lawyers) has not always 
helped 



The starting point 

 Mental Health Act 1983 and Mental Capacity Act 
2005 do not impose duties to act but 
frameworks for acting 

 So take a step back and ask where duties to act 
come from: 
 Most obviously European Convention on Human 

Rights: Articles 2, 3 and 8 

 Not just ‘negative’ right to be free from, but 
positive obligations on states to act



The mid-point 

 Positive obligation imposed to take ‘operational 
steps’ to secure life / against self-harm 

 Based on: 

 Real and immediate risk – more than remote, and 
presenting and continuing 

 What you can be expected to do in the circumstances 
to respond to that risk 



The end-point: the role of capacity

 In the presence of 
 Real and immediate risk 

 A step you could do to alleviate that risk (e.g. 
admission) 

 A person asking for help 

 Why does it matter if the person has capacity to 
decide to seek to end their life? 

 (Clue, it’s not obvious it does, although may 
well be relevant to framework for admission) 



And capacity more broadly 

 The presumption of capacity is not a get out of jail free card:

The presumption of capacity is important; it ensures proper respect 
for personal autonomy by requiring any decision as to a lack of 
capacity to be based on evidence. Yet the section 1(2) presumption 
like any other, has logical limits. When there is good reason for 
cause for concern, where there is legitimate doubt as to capacity 
[to make the relevant decision], the presumption cannot be used to 
avoid taking responsibility for assessing and determining capacity. To 
do that would be to fail to respect personal autonomy in a different 
way

Royal Bank of Scotland Plc v AB [2020] UKEAT 0266_18_2702

 I.e. the presumption is not a licence not to engage your brain 

 Is your belief as to the person’s capacity reasonable given (1) risk; (2) 
nature of decision; (3) time; and (4) the information available to you?  
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