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1776 -2020
Legislation and reviews

• Pre 1960 legislation

• 1960 legislation

−1984 consolidated Act

• Milan commission 1999-2001 

• Scottish Parliament Acts 1999(2005) 2000 2002 2003 

• The McManus review and 2015 Act 

• The remaining issues after 2015



1960 Mental Health Act
The first ‘modern’ act dealing with ‘Mental Disorder’

• 1845 Act had removed many from prison and workhouse and  repealed Madhouse 
Acts 1774 onwards

• Repealed Lunacy Acts 1897-1913.    

• Repealed Mental Deficiency Acts 1913( moral imbecility) and  1940

• Terminated the Board of Control (successor to Lunacy Commission)

• Created the Mental Welfare Commission tasked with a protective role



Bedlam Hospital
Hogarth ‘the Rakes progress’          as a tourist attraction



Mental Health (Scotland) Act 1960

⚫ Followed the 1959 English Act

⚫ Reception and treatment of persons suffering from Mental Disorder

−Defined as ‘mental illness or mental deficiency however caused or manifest’

⚫ Management of their property and affairs

⚫ Established the Mental Welfare Commission powers:-

−Enquiry [including visits] into  

⚫ any ill treatment

⚫ deficiency in care or treatment

⚫ improper detention

− Protection of property and affairs where exposed to damage

− Advise the Hospital Board of Management on the above issues



Mental Health (Scotland) Act 1960

Admission to and detention in Hospital 

Persons must be over 21 and the ‘mental disorder’ must be
➢ Mental deficiency and incapable of an independent life or liable to    
``exploitation
➢ Mental illness 
➢ Detention requires two medical recommendations certifying 
➢ the form of illness
➢ That it is susceptible to treatment 
✓ Their health and safety or protection of others     
⚫ Sheriffs involved
⚫ Mental Welfare Commission informed



Consequences of 1960 Act

• Royal Scottish National Hospital 
1800 beds

• RSNH had patients detained on  
moral grounds  and feeble minded 
with ‘Deficiency’ due to 
hypothyroidism 

• Bellsdyke 1250 beds

The estate 1960s







Mental Health Act 1960

Local Authority Services

⚫Places of residence

⚫Appointment of Mental Health Officers

⚫Guardianships

⚫Provision of care and training in lieu of education [training centres]



Mental Health(public safety and appeals)(Scotland) Act 

1999  

Criminal Justice (Scotland)Act 2002

⚫1991 Noel Ruddle kills a neighbour with an AK47 Kalashnikov rifle 

⚫1992 ordered to be detained for life at Carstairs

⚫1999 invoking newly incorporated ECHR court orders Ruddle’s release

⚫First Minister is informed that six more appeals are pending

⚫Emergency Act required Sheriffs to determine whether release of those with a 

personality order might pose a risk to the public. Releases blocked

Maclean Report on serious violent and sexual offenders

⚫ New Act introduces 

⚫ RMA          MAPPA          Order for lifelong restriction 



Millan ‘New Directions’ 2001
Problems with the 1960 Act as consolidated by 1984 Act

• criteria of ‘necessity’ and ‘appropriateness’, rather than any more 

clearly articulated justification for detention.

•Treatability test 17(1) applied to personality disorder

•Practical issues of appeal to Sheriff against detention

•Section 117 protecting women with learning disabilities from 

abuse has been said to restrict freedoms inappropriately,

•Voluntary patients feel threatened with detention if they don’t 

accept the proffered treatment 

•Failure in timeous treatment 



Millan ‘New Directions’ 2001

Aims
◆ provision for people whose health and wellbeing is at risk

◆ protection of vulnerable people from exploitation and abuse

◆ protection of the public from those who may pose a risk to others

◆ provision for decision making on behalf of those who are not able to 

act on their own behalf

◆ a framework for the provision of appropriate services

◆ arrangements to monitor the quality of such services and promote good

practice

◆ procedures for redress and appeal for those who are dissatisfied with 

their care.



Millan ‘New Directions’ 2001
Definition of mental disorder

⚫ Mental illness

−Psychotic conditions, non-psychotic mental illness eg anorexia nervosa, 

OCD and disorders of mood, dementia acquired brain injury with 

associated mental symptoms 

⚫ Learning Disability

⚫ Personality Disorder



Millan ‘New Directions’ 2001
Ten Principles

⚫Non discrimination

⚫Equality

⚫Respect for Diversity

⚫Reciprocity

⚫ Informal Care

⚫Participation

⚫Respect for Carers

⚫Least restrictive alternative

⚫Benefit

⚫Child Welfare



Millan ‘New Directions’ 2001
Learning Disability and Mental health Act

‘in due course the two pieces of legislation (Adults with incapacity Act 2000 and 

future Mental Health Act 2003) should be brought together in a single Act          

There should be an expert review at an early date of the position of learning    

disability within mental health law

⚫experiences from jurisdictions with different arrangements

Note NZ Mental Health 1992 excluded learning disability but by 1999 the numbers 

inappropriately in prison led to a rethink and a new Act on compulsory measures for 

those with LD was introduced.

⚫the experience of people with learning disabilities who have been detained under the 

1984 Act



Mental Health and Treatment (Scotland) 2003

⚫ Incorporated the Milan Principles

⚫ Created modern legislation based on human rights

⚫ Increased participation by users 

⚫ Promoted advocacy

⚫ Advance statements

⚫ Named persons 

⚫ Developed Tribunals replacing  Sheriffs for Compulsory  measures

−In hospital 

−In the community



Mental Health Act 2015

Described by most as modest.

⚫Millan and McManus recommended that all the acts be considered in 

any future review

⚫Criminal Procedure (Scotland) Act 1995,

⚫Adults with Incapacity (Scotland) Act 2000,

⚫Mental Health (Care and Treatment) (Scotland) Act 2003

⚫Protection of Vulnerable Groups (Scotland) Act 2007



Mental Health Act 2015

arising from the McManus Review 2009 of civil 

provisions of the 2003 Act 

⚫Excessive Security

⚫Named persons

⚫Advance statements

⚫ Independent advocacy

⚫Suspension of detention

⚫Support to patients (communication at medical exams/ services for 

mothers)

⚫Commission information

⚫Reviews of deaths of patients in hospital for treatment



Mental Health Act 2015 

rejected amendments

⚫The use of psychoactive medicines in patients with autism, learning 

disability, epilepsy or dementia

⚫Seeking a review of all secure provision

⚫Strengthening advance statements

⚫Requirement of tribunals to notify advocacy when there is no named 

person to inform

⚫A review of the inclusion of learning disability and autism in the 2003 Act

⚫offenders with personality disorder or learning disability only are far better 

supported and managed in the prison system than in the mental

⚫health system.

⚫ review of cases of homicide where mental ill health is an issue



Outstanding issues remaining after 2015

⚫ Is the definition of Mental Disorder correct?

⚫Should Learning Disability and Autism be dealt with 

separately or should the main Acts be merged?

⚫Are the issues in forensic psychiatry on for example security 

and prison v hospital for personality disorder and Orders of 

Life-long Restriction resolved?

⚫Have we fully developed the human rights basis of our 

legislation for users carers and families incorporating 

ECHHR UDHR UNCRC UNCRPD?


