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RESPONSE TO: Consultation on draft regulations transferring the mental health tribunal for Scotland to the Scottish Tribunals
This response was prepared by the Royal College of Psychiatrists in Scotland. For further information please contact: Elena Slodecki on 0131 344 4964 or at elena.slodecki@rcpsych.ac.uk. 

The Royal College of Psychiatrists is the leading medical authority on mental health in the United Kingdom and is the professional and educational organisation for doctors specialising in psychiatry.

The Royal College of Psychiatrists in Scotland would like to make the following comments regarding the series of draft regulations transferring the Mental Health Tribunal for Scotland (MHTS) to the Scottish Tribunals.

(1) the Transfer of Functions and Members of the Mental Health Tribunal for Scotland to the Scottish Tribunals;

The procedures and culture of MHTS have developed in a model of therapeutic jurisprudence which places the patient at the centre of tribunal proceedings. It is important to maintain this and focus on the Millan principles through the time of transfer and into the future.

Provisions for transfer of members appear satisfactory. Noting there will usually be termination of membership at age 70, we would prefer a competence-based criterion. It is important medical members maintain their capability for tribunal work. It is desirable for medical members to be able to demonstrate their decision-making in tribunals is informed by appropriate Continuing Professional Development and appraisal. An age-based criterion could be discriminatory. 

(2) the Rules of Procedure for the First-tier Tribunal for Scotland Mental Health Chamber;

The proposed changes appear reasonable and unlikely to cause detriment to patients.

(3) the Rules of Procedure for the Upper Tribunal for Scotland when hearing cases from the First-tier Tribunal Mental Health Chamber;

We support the proposal that proceedings should normally be private and prohibited from public disclosure. The General Medical Council (GMC) imposes a duty of confidentiality on registered medical practitioners, who may take part in hearings as members, parties, witnesses or observers. Public disclosure would compromise this duty and should only be authorised under circumstances that are consistent with GMC guidance on the subject.

(4) the Composition of the First-tier Tribunal and Upper Tribunal for Scotland when hearing mental health cases;

The proposal will result in a change of terminology, so that medical members will become ordinary members with medical experience. It appears this will not change the role and duties of doctors. All the proposals for composition of panels will continue to include one member with medical experience in addition to a legal member and an ordinary member with experience of mental health care.

(5) the Eligibility for Membership of the First-tier Tribunal for Scotland Mental Health Chamber and Upper Tribunal for Scotland;

The criteria for eligibility for membership of the tribunal appear reasonable, but we comment the criteria for 'medical experience' include 'has a minimum of four years whole time equivalent experience of providing psychiatric services' as an alternative to being a member or fellow of the Royal College of Psychiatrists. This criterion is similar to that for becoming an Approved Medical Practitioner (AMP) under the Mental Health (Care and Treatment) (Scotland) Act 2003(“the Act”). There are some additional safeguards in the process of becoming an AMP, so we suggest the alternative criterion be the doctor should be an Approved Medical Practitioner under the Act.

(6) time limits for seeking permission to appeal a decision of the First-tier Tribunal Mental Health Chamber

No comments.
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